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STATE OF NEW HAMPSHIRE

OFFICE OF THE COMMISSIONER

172 Pembroke Road  Concord, New Hampshire 03301
Phone: 271-2411 Fax: 271-2629

October 4, 2018

His Excellency, Governar Christopher T. Sununu
and the Honorable Executive Council

State House

Concord, New Hampshire 03301

REQUESTED ACTION

Authgrize the Department of Natural and Cultural Resources (the “State”) to amend the terms of the Lease
and Operating Agreement (the “Lease”) with The Sunapee Difference, LLC of Broomfield, CO to add
Change of Control language, to accept land and to provide for the expansion of the Mount Sunapee State
Park, and to establish the Mount Sunapee Advisory Commission. The Amendment shall be effective upon
Governor and Executive Council approval. The original Lease was approved by Governor and Executive
Council on June 10, 1998, Item #50, and an Amendment to Lease and Operating Agreement was approved
by Governor and Executive Council on April 6, 2016, [tem #40.

EXPLANATION

The Governor and Executive Council approved the 20-year agreement for the lease and operation of the ski
area at Mount Sunapee State Park with Okemo Mountain, Inc. (“Okemo”) of Ludlow, VT, on June 10, 1998,
Item #50, which lease has been assigned by Assignment of Lease and Operating Agreement by and between
Okemo and The Sunapee Difference, LLC (“TSD”) dated December 31, 1998. TSD assigned its rights as
Operator under the Original Lease to CLP Mount Sunapee, LLC (“CLP”), formerly known as CNL Income
Mount Sunapee, LLC, by Assignment and Assumption of Lease Agreement dated December 5, 2008, and
CLP entered into a certain Sublease Agreement (“Sublease™) with TSD dated as of December 5, 2008, to
which TSD agreed to perform the covenants and obligations of CLP as Operator under the Lease.

On September 26, 2018, in accordance with the Lease, the State approved CLP’s assignment as lessee to
TSD. CLP has since terminated the Sublease, assigned its interest as lessee under the Lease to TSD, and
transferred its interest in the site improvements located on the Leased Premises to TSD (the “Assignment”).
By the termination of the Sublease, a certain Amendment to the Lease dated March 11, 2016 (the “2016
Amendment”), and approved by the Governor and Executive Council on April 6, 2016, (Item #40, tabled on
March 23, 2016), will be rendered null and void (excepting Section 3-thereof which added options to extend
the Lease term to 2048). TSD has acquired approximately 657 acres of unimproved land located westerly of
the Lease Premises from Sunapee Land Holdings, LLC (“SLH”) (the “SLH Lands”), including a land area of
approximately 150 acres known as the “West Bowl Expansion Lands,” both the SLH Lands and the West

‘Bowl Expansion Lands being further described in the 2016 Amendment.

TSD is wholly owned by Triple Peaks, LLC. VR NE Holdings, LLC, a Delaware limited liability company
(“Vail”) has purchased 100% of the issued and outstanding equity interests in Triple Peaks, LLC (the “Equity
Acquisition”). Following the Assignment, TSD is indirectly wholly owned by Vail. TSD will continue to be
the Operator of the Mount Sunapee ski resort and is the owner of the SLH Lands, including the West Bowl
Expansion Lands.

The State and TSD (the “Parties”) wish to preserve the material provisions of .the 2016 Amendment,
notwithstanding the termination of the Sublease, and the Parties have agreed to jointly undertake efforts to
pursue an amendment to the Lease. : ‘
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The Amendment contains the following provisions:

1) Change of Control — the Lessee shall not assign or transfer the Agreement by any means without the
prior written consent of the State, which shall not be unreasonably withheld. The Agreement tightly
defines the term “change of control.”

2) West Bowl — the Agreement provides for:

Acceptance of the West Bowl Expansion Land and the West Bowl| expansion improvements into
Mount Sunapee State Park in the event TSD chooses to develop the West Bowl expansion;

Permission to TSD for the construction of a chairlift and/or skiing and/or other recreational
trails from Mount Sunapee State Park’s existing ski area and/or Mount Sunapee State Park onto
the West Bowl Expansion Land;

Acceptance of conservation lands into Mount Sunapee State Park;

Acceptance of any additional easements, rights-of-way, or agreements to ensure that the State
has all necessary rights of access to and use of the West Bowl Expansion Land and
Improvements;

Granting to TSD certain easements to DNCR lands so as to facilitate the proposéd West Bowl
Expansion Improvements by TSD pursuant to the 2016-2020 Revised Master Development Plan
(EIMDP?!)

3) Oversight and Administration of the Lease — The Mount Sunapee Advisory Commission, established
pursuant to the State’s Lease Oversight Policy, advises the Commissioner regarding oversight and
administration of the Lease in accordance with RSA 12-A:29-a and meets with the Operator at the call
of the Commissioner.

With Governor and Executive Council approval of this Requested Action, DNCR is authorized to implement
provisions of the Amendment under certain terms, circumstance and condmons agreed to between the

Parties.

The Office of the Attorney General has reviewed and approved the Agreernent that amends the Lease as to
form, substance, and execution.

Respectfully submitted,

Sarah L. Stewart
Commissioner

SLS/AAG-DHM-1004 18/Iml/ttl-100418



AMENDMENT TO LEASE AND OPERATING AGREEMENT

THIS AMENDMEN'f to the Lease and Operating Agfcement is made by anci among the
State of New Hampshire, acting through its Department of Natural and Cultural Resources:
(hereinafter referred to as the “State™) with a mailing address of 172 Pembroke Road, Concord,
New Hampshire, 03301, and Th;: Sunapee Difference, LLC, (hereinafter referred to as “TSD” or
“Operator”) with a mailing address of 390 Interlocken Crescent, Suite 1000, Broomfield, CO

80021.

WHEREAS, the State and Okemo Mountain, Inc., entered into a Lease and Operating
Agreement dated April 30, 1998 and recorded in the Merrimack County Registry of Deeds at
Book 1154, Page 458 and in the Sullivan County Registry of Deeds at Book 2103, Page 308,

which was subsequently amended and assigned to TSD (as amended from time to time, the -

“Lease,” and the subject property, the “Leased Premises”);

WHEREAS, at the time of this Amendment, Vail Holdings, Inc., a Colorado corporation, ’

wholly owns TSD (indifectly through a wholly-owned subsidiary);

WHEREAS, TSD owns approximately 657 écres of unimproved land located westerly of
the Leased Premises (the “TSD Land”); including, a land area of approximately 150 acres in size
which is more particularly described on the plan attached hereto as Exhibit A (said 150 acre

parcel hereinafter being referred to as the “West Bowl Expansion Land™);




WHEREAS, TSD may construct chairlifis, surface lifts, ski trails, a base lodge, parking
areas and other building and other infrastructure impfovements, which may include, but not be
limited to, retail shops, food concessions, eciuipment fcntals, daycare facilities, ticket sales, ski
and/or other schools, and other recreational operations infrastructure that will serve the day use
skiers and/or other day use recreational users, and which shall be located, with the approval of
DNCR, ona portion of the West Bowl Expansion Land (collectively, the “West Bowl Expansion
Improvements”);

W'HEREAS, the following requests related to the possible West Bowl expansion must
be included in this Amendment and be api)roved by the Governor and Executive Council in
accordance with RSA 4:40:

e - Acceptance of the West Bowl Expansion Land and the West Bowl Expansion
Improvements into the Sunapee State Park if an operat_ing.chairliﬁ and one or
more trails that are accessed by that lift are cm;stmcted on the West Bowl
Expansion Land,

e Permission to build a chgirlift and/or skiing and/or other recreational trails from
Mount Sunapee State Park’s existing ski area and/or Mount Sunapee State Park
onto the TSD Lands,

o Acceptance of the Conservation Lands (as. hereinafter defined) into Mount
Sunapee State Park,

e Acceptance of any additional easements, rights-of-way, or agreements to ensure

that the State has any and all necessary rights of access and use to the West Bowl




Expansion Land and Improvements for future use as a ski area and recreational
day use area, including parking lots, infrastructure, and utilities; and,
e Extension of certain terms of the Lease to the West Bowl Expansion Land and

TSD Land.

WHEREAS, in addition to the required approvals by DNCR through the Master
Development Plan and other certain provisions of the Lease, the West Bowl Expeinsion
Improvenents will require various land use and environmental approvals from federal, state and
local govgmmental authorities (“West Bow! Expansion Permits”);

WHEREAS, if an operating chairlift and one or more trails that are accessed by the
chairlift are constructed, the parties agree that in the event that any residential development
occurs on the Private Land (hereinafter defined), there shall be no direct access to or use of the
West Bowl Expansion Improvements from the Private Land unless public access is provided
from any public road or Brook Road, a parking lot is built for the public to use, gnd the public
has access to the West Bowl Expansion Improvements;

WHEREAS, the grant of the West Bowl Expansion Permits will likely require some of
the West Bow!l Expansion Land to be subject to restrictions requiring preservation of upland
areas and other conservation related restrictions (collectively, the “Conservation Restrictions™);

WHEREAS, the implementation and construction of projects like the West Bowil
Expansion Improvements are a business and _fmancial decision and are dependent on many
factors, including, but not limited to, financing, and changes in r;narket trends and guest

expectations;




WHEREAS, therefore, no assurances can be made at this time that the West Bowl
Expansion Perl-nits will be sought or obtained, or that the West Bowl Expansion Improvements
will be constructed, -

WHEREAS, TSD may pay for the construction of the West Bowl Expansion
Improvements by borrowing moﬁey from banks, other lending institutions and/or other private
sources and to secure those loans with a security interest on the West Bowl Expansion
Improvements;

WHEREAS, as acknowledg'cc_i in this Amendment, aceess to and. utilities for the West
Bowl Expansion Improvements and West Bowl Expansion Land, which may also serve the
Private Land, may be located outside of the West Bowl Expansion Land. The parties to this
Lease Amendment agree that all legal rights necessary to operate the ski area and recreational
day usE area shall b_e granted to the State and TSD upon the conveyance of the West Bowl
Expansion Land and the West Bowl Expansion [mprovements;

WHEREAS, TSD shall, under the terms and conditions agreed to in this Amendment,
convey in fee the West Bowl Expansion Land together with all necessary non-exclusive
perpetual easements for road access from any puBlic road or from Brook Road to provide public
access to the West Bowl Expansion Land and the West Bowl Expansion Improvements. In
addition to access, TSD shall also execute all necessary non-éxclusive perpetual easements,
rights-of-way, anti/or other agreements, which may include, but are not limited to, rights to use,
maintain, improve, repair, replace, rebuild, transfer, operate and manage the ski and other
recreational area operations’ infrastructure, (including, without limitation, snowmaking, water

lines, sewerage treatment facilities, power lines, that may be built on the Private Land. In its




deed to the State, TSD shall carve out and reserve for TSD, its successors and assigns, perpetual
necessary easements for parking areas, roads and other infrastructure built on the West Bowl
Expan;ion L{and and for utilities necessary for the development of the Private Land; .

WHEREA‘S, upon the completion of construction of the West Bowl Expansion
Improvements, the completion of an as-built survey and site plan, and the commencement of
operation t‘hereon, the conveyance of title in fee of the West Bowl Expansion Land and the West
Bow! Expansion Improvements shall occur and the West Bowl Expansion Land and the West
Bowl Expansion Improvements shall be subject to all the terms and conditions of the Lease and
Operating Agreement, as amended, and all Master Development Plans (éach a “MDP”),
approved by DNCR, in the same manner as all other lands constituting the Leased Premises;

‘WHEREAS, ih the event that all of the West Bowl Expansion Improvements ar¢ not
completed by June 30, 2028, but TSD has constructed an operating ch;airli& and one or more
trails accessed by the lift, then in this event TSD shall complete an as-built survey énd site plan
and shall transfer the West Bowl Expansion Land and the West Bowl Expansion Improvemnients,
and all necessary easements, rights-of-way, and/or agreements for ski area and other recreational-
day use infrastructure on the Private Land, including an easement for vehicul_ar access for
méintenancc and construction purposes, to DNCR by June 30, 2028;

WHEREAS, a portion of the TSD Lands includes the following two (2) parcels of land;
the first being approximately 208 acres (“O’Connell Tract”) and the second being approximately
32 acres (a ﬁortion of the Lewin/Powell parcel, sometimes herein referred to as the “52 Acre
Parcel”). These parcels are more particularly described on the Plan attached hereto as Exhibit B

(said 260 acres being hereinafter referred to as the “Conservation Lands”). These parcels shall




not become part of the Leased Premises but shall becomé part of Mount Sunapee State Park. At
the time of conveyance, the parties agree that the 52 Acre Parcel shall be transferred with deéd
restrictions preventing future development; |

WHEREAS, as noted on Exhibits A and B, the pictorial descriptions of the West Bowl
Expansion Land and Conservation Lands shown on Exhibits A and B, respectively, are
approximate only but were done using GPS technology; land surveys and the final description
will be done when (a) in the case of the West Bow! Expansion Lands, the West Bowl Expansion
Land is permitted and constructed and (b) in the case of the Conservation Lands, when the West
Bowl Expansion Improvements are permitted and a Notice to Proceed (as such term is defined
below) is issued;

WHEREAS, TSD is willing, under certain circumstances and conditions described below
to convey in fee the Consérvation Lands to DNCR to be added to Mount Sunapée State Park;

WHEREAS, a portion of the TSD Lands includes approximately 248 acres of land
adjacent to the West Bowl Expansion Land that it may privately develop in the future (said 248
acres being referred to as the “Private Land”);

WH’EREAS, the acreage contained within the West Bowl Expansion Land
(approximately 150 acres) may exceed the acreage required by the Town of Goshen’s lot
coverage and density regulations to consln.lct the West Bowl Expansion Improvements (said
excess acreage is deemed the “Excess Density Allocation Acreage”);

WHEREAS, to the extent allowed by the Town of Goshen, the parties agree that the
Excess Density Allocation Acreage may be used to satisfy, in whole or in pért, any lot coverage

or density regulations of the Town of Goshen applicable to development of the Private Land as if




the Private Land contained an amount of land equal to 248 acres plus the Excess Density
Aliocation Acreage;

‘WHEREAS, DNCR and TSD agree that only the projects and improvemcﬁts that have
been approved in prior MDPs and the 2016-2020 Revised MDP for Polygon 23, and any
necessary maintenance, repair, renovation, or rcplat':eme.nt of those projects or currently existing
improvements. in Polygon 23, shali be allowed to be implemented. Additionally, DNCR and
TSD agree that there shall be no further development of either ski trails or ski infiastructure in
Polygon 20;

WHEREAS, upon conveyance to the State, the West Bowl Expansion Land and
Improvements will not be subject to section 6(f)(3) of the Land @d Water Conservation Fund
Act. However, the -State reserves the right to elect to designate the West Bowl Expansion'Land
under section 6(f)(3) at a later date through mutual agreement with the National Park Service.

The foregoing recitals constitute a part of this Amendment and are incorporated herein.

NOW THEREFORE, for good and valuable consideration, the Parties agree to amend the

Lease as follows:
1. Amend Section 22 of the Lease and QOperating Agreement to add the following:

Operator shall not assign or transfer this Agreement by any means without the prior
written consent of the State, which shall not be unreasonably withheld. For purposes of this
paragraph, a Change of Control shall constitute assignment. “Change of Control” means (a)

a merger, consolidation, or a transaction or series of related transactions in which a third




party, together with its Affiliates, becomes the direct or indirect owner of fifty percent (50%)
or more of the voting shares or similar equity interests, or comiained voting power of the
Operator, or (b) the sale of all or substanti-ally all of the assets of the Operator.
Notwithstanding the foregoing, for so long as Vait Holdings, Inc. whqlly owns Operator
either directly or through a subsidiary, prior written consent of the State shall not be required
for assignment of the Lease to, or any transaction involving the transfer of equity interests of
the Operator to, any other (direct or indirect) wholly owned subsidiary of Vail Holdings, Inc.
Any attempted assfgnment or transfer in contravention of this paragraph will be null and
void.

2. Amend the Lease and Operating Agreement to add the following after Section 31:

32. OVERSIGHT AND ADMINISTRATION OF THE LEASE.

The Mount Sunapee Advisory Commission, establisﬁed pursuant to the State’s Lease
Oversight Polilcy, advises the Commissioner regarding oversight and administration of fhe
Sunapee lease in accordance with RSA 12-A:29-a and meets with the Operator at the call of
the Commissioner. The Operator shall meet with the Commission upon request of the

Commissioner and shall cooperate with the Commission.

.33. WEST BOWL EXPANSION

When all of the West Bowl Expansion Improvements are fully approved and permitted
by all authorities having jurisdiction (after expiration of all applicable appeal periods) and
when Operator has issued a written notice to State stating that it intends to construct the West

Bowl Expansion Improvements in accordance with the West Bowl Expansion Permits (the




“Notice to Proceed to Construct™) but prior to actual construction commencing construction
of such improvements, Operator shall convey in fee the two hundred sixty (260) acres of
Coﬁservation Lands to State as described on Exhibit B to be added t'(; Mount Sun;apec State
Park. The Conservation Lands shall not become a part of the Leased Premises but shall
become a part of Mount Sunapee State Park. At the time of conveyance, the parties agree that
the 52 Acre Parcel shall be transferred subject to deed restrictions preventing future

development of such land.

When and if the West Bow! Expansion Improvements are completed, or when Operator

has constructed an operating chairlift and one or more trails that are accessed by the lift,

Operator shall convey in fee the West Bowl Expansion Land and the West Bow] Expansion
Improvements by June 50, 2028, to State and the description of the Leased Premises shall be
amended in fact to include the West Bowl Expansion Land and the West Bowl E;ipansi0n
Improvements, which shall be free and clear 6f all real estate mortgages but subject to the
Excess Density Allocation Acreage restriction, the Conservation Restrictions and any
sccurity interests in the West Bowl Expansion Improvements. If and to the extent that access
to and/or utilities for the West Bow! Expansion Improvements or the West Bowl Expansion
Land are located outside of the West Bowl Expansion Land, at the time of the conveyance of
the West Bowl Expansion Land to State, Operator shall cause al-l legal rights necessary to
operate the ski area and recreational day use area to be granted to State. in addition, at the
time of the conveyance of the West Bowl Expansion Land to State, Operator shall also

execute all necessary non-exclusive perpetual easements, rights-of-way, and/or other




agreements, which may incl;ude, but are not limited to, rights to use, maintain, improve,
repair, replace, rcbuiid, transfer, operate and manage the ski and other recreational area
operations’ infrastructure, (including, withﬁut limitation, snowmaking, water lir;es, sewerage
treatment facilities, power lines), that may be built on the Private Land. In its deed to State,
Operator shall carve out and réservc for Operator, its successors and assigns, perpetual
necessary easements for parking areas, roads and other infrastructure built on the West .Bowl
Expansion Land and for utilities necessary for the development of the Private Land. At the
time of conveyancé of the West Bow! Expansion Land to State, the description of the Leased
Premises shall be amended to add the West Bowl Expansion Land as a part of the Leased
Premises. Such description shall be recorded in the Merrimack and Sullivan County
Registries of Deeds, aloné with Mylars of the As-Built Survey of the Leased Premises
including the West Bowl Expansion Land. The State shall be authorized, upon approval of
this Amendment by Governor and Council, to add such As-Built Survey as a new Appendix I
to the Lease and to include a revised legal description of the Leased Premises including the
West Bowl Expansion Land as a new Appendix II, which legal description will define the

revised Mdunt Sunapee Resort leasehold.

i
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Attached to this Amendment as Exhibit A is the planned West Bowl Expansion Land
boundary as agreed to by the parties and approved by the Governor and Executive Council in
accordance with RSA 4:40, subject to the final boundary to be established in the As-Built
Survey to be completed at least 3 months prior to the transfer of the West Bowl Expansion

Land to the State. The parties agree that the boundary of the West Bowl Expansion Land, as




shown in Exhibit A and then as shown in the final As-Built Survey, shall not change at any
point by more than 150 feel, except in the proposed areas of the base lodge and parking lot,
as shown on Exhibit A where the boundary may change by more than 150 feet between GPS

points N:298.598, E:869.954 and N:297.342, E:870.642.

Upon approval of this Amendment by the Governor and Executive Council, the State
shall be authérized to execute an easement authorizing Operator to build, repair, maintain,
replace and operate a chairlift, and any necessary infrastructure, and a ski trail on the Leased
Premises to the West Bowl Expansion Land once it m0\.'es forward with construction after

the Notice to Proceed is issued.

Upon approvél of this Amendment by the Governor and Executive Council, the West
Bow! Expansion Land and Improvements shall be subject to Section 5 (Annual Operating
Plan), and Seclion"i (Site Improvements) of the Lease, as amended, and the applicable
provisions of the 2016-2020 Revised Master Development Plan, as approved by State, in the

same manner as all other lands currently constituting the Leased Premises.
[f and when Operator constructs an operating chairlift and one or more trails that are
accessed by the lift, the West Bowl Expansion Land also shall be subject to Section 3 (Rent),

Section 12 (Taxes) and Section 15 (Environmental Management) of the Lease, as amended.

In the event that any of the West Bow! Expansion Improvements are built on the Private




Land by Operator, its affiliates and/or its assigns and those improvements are cﬁmpetitivc
with services provided by tf;c ski area, then all revenue generated from these Improvements
while any of the facilities at Mount Sunap_f-:c Ski Area are open to the public du.ring the
winter ski seaéon will be subje;ct to the three (3%) percent Lease payments as long as

Operator operates the ski area,

In the event that the West Bowl Expansion Improvéments are not completed or Operator
has not constructed an operating chairlift and one or more trails accessed by the lift on the
West Bowl Expansion Land by June 30, 2028, this Amendment to the Lease shall be null and
void in all respects. Notwithstanding any provision set forth in the Lease to the contrary, and
notwithstanding any and all rights available at lJaw or in equity, thé parties hereby
acknowledge and agree that Operator is not obligated to seek or obtain the West Bowl
Expansion Permits or construct the West Bowl Expansion Improvements. Further, in the
event that such West Bowl Expansion Improvements are not completeq or Operator has not
constructed an operating chairlift and one or more trails access;ad by the lift on the West
Bowl Expansion Land by June 30, 2028, then Operator shall not be considered in breach of
the Lease, but any and all associated approvals granted in the 2016- 2020 Revised MDP, and
future MDPs, related to the West Bowl Expansion Improvements shall be withdrawn and not

be effective as of June 30, 2028.

3. Amend Section 25 of the Leasc and Operating Agreemerit (Default and

Termination) to add the following:




.If Operator constructs an operating chaitlift and one or more traits accessed by the
lift on the West Bow! Expansion Land but fails to convey the West Bowl Expansion
Lal;d and Improvements to the State on or before June 30, 2028, Operator shall bé
prohibited from operating the chaiilift and accessing the trails. The State reserves all
rights to pursue Operator for any other legal remedies available to it outside of and

not affecting the Lease, any amendments thereto, or any of the terms thereunder.
Any capitalized terms not otherwisc defined in this Amendment shall have the

meanings ascribed to such terms in the Lease and the amendments thereto.

In all other respects, the Lease remains unmodified and in full force and effect.

[signatures on pages following]




IN WITNESS WHEREQF, the undersigned have executed this Amendment to Lease and
Operating Agreement as of the date and year first written above.

STATE OF NEW HAMPSHIRE
COUNTY OF MERRIMACK

At N mac K

STATE:

STATE OF NEW HAMPSHIRE

DEPARTMENT OF NATURAL

CULTURAL RESOURCES

By:

&

Sarah Stewart, Commissioner

in said County this _e(_bikday of OcobRy2018,

personally appeared Sarah Stewart, Commissioner of the Department of Natural & Cultural
Resources and such person acknowledged this instrument to be her free act and deed in such

capacity, and the free act and deed of State of New Hampshire.

LISAM:CONNELL - _
. .NOTARY PuBuC -* . = -
State of New Hampshire -.

My Commission
March 22, 20;

rd
H
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OPERATOR:

THE SUNAPEE DIFFERENCE, LLC

Name: vi

- Title: _g VP, 6‘— *&m}nm

STATE OF (D@0
COUNTY OF PROOM A, S.S.

Then personally appeared before me, the above named .DQN\ [ T. Sﬂﬁ-ﬂ RD
as M_sng&{__ of The Sunapec Difference, LLC and such person
acknowledged this instrument to‘be his free act and deed in such capacity, and the f‘ree act and

deed of The Sunapee Difference, LLC.

Notaly Public
KARA MW. BOWYER ' My€ommission expires: s {
NOTARY PUBLIC " Notary Seal or Stamp:
STATE OF COLORADO
NOTARY 1D 20134006948 ]
MY COMMISSION EXPIRES FEBRuARY 5.2

[Amendment to Lease and Operating Agreement signature page]




W
Form, substance and execution approved this g ay of October, 2018,

o Wt

Dianne Martin, Senior Assistant Attorney General

Approved by the Governor and Executive Council this day of ,2018.

Item No.

[Amendment to Lease and Operating Agreement signature page]




PLAN REFERENCES:

1. FLAN [TILED “SUBDIVISION PLAT FOR ILIE PURPOSE OF ANNEXATION IN
GOSHEN, SULLIVAN COUNTY, NEW HAMPYHIRE FOR muwa:oomn &
MOUNT SUNAPZE RESOKT?, PREPARED BY BRUNO ASSOCIATES INC F.C,LAST
REVISED 5723/45 AND RECORDED [N T1IS SULLIVAN COUNTY REGISTRY OF DIRDS
AS PP PRI PRA

3, FLAN ITILED "JAMES JOLINSON, GOS| BN, MIF, DATLD 777/71, PREPARLD OY 1.
NEIL FORESTRY O, AND RECURDED IN THE SULLIVAN COUNTY REGISTRY OF
DETDS AS PLAN 5414 IN FLANFILE 4, .

3, PLAN THLED "NEWBURY TAX (.01 01)-J04-072. QOSIIEN [AX MAF412.60F 2,
REVISED LEASE AREA, SUNAPER STATE PARK. K| ROUIIY 183, NEWBURY,
MERRIMACK CO, & QOKIIEN, SULLIYAN CO. NEW DAMPSHIUT, DATED JX1172014
PREPARFD BY NIS-DRED AND RECORDED IN [11E MERRIMACK COUNTY REGES 1KY
OF DEEDS AS FLAN F20) Soxxnty).

4. PLAN TITLED “BAKTLETT LOT, DOSHEN & NEWBURY, NH™, DATED &/724/1934,
PREPARFD BY WALTER F BRECKMNAIDGE AND RECORDED /N THE SULLIVAN
COUNLY REGISTKY OF DEXDS AS FF_J LS.

5. PLAN 11 ILED "DOUNDARY SURVEY [N G(r$1IEN, SULLIVAN COUN LY. NEW
NAMPSHIRE FOR PAUL [ LAMS. BT AL®, DAIED S0/258). FREPARED BY BALNO
ASSOCIATES INC. F.C. NOT'RECORDED,

6. FLAN FIFLED "BOUMDARY MAP SHOWING COMSERVATION EASMENTAREA ON
11K SUNAPEE MOUNTAIN 1 OIS OWNED BY (FCOMNELL MANAGIMENT COMPANY
LUCATED [N NEWBURY-MERRIMACK COUNT Y, GOSHEN-SULLIYAN COUNIYT,
DAYED 11/30/194%. PREFARED BY FORFCD: FORES ' RESOURCES CONSLILTANIS AND
RECORUED IN THE MERRIMACK COUN 1Y REGIS IRY OF DEFDS AS PLAN Fit3n

WP 11 LOT 238/810

WA 411 LOT 14
12

LOCUS MAP

MOT TO SCALE
GENERAL NOTES:,
* 1. 111 OWNER OF RECORD 13
SUNAPEE LAND HULDINGS, LLC
PapOX 2271

NEWBURY, Nt 03253

2. THE INTENT OF TINS FLAN IS TU SHOW TIIE CONCEFTUAL WEST BOWL
EXPANIION LANDS Wi111 1115 APPROXIMATF. BOUNDARY LINES WINCIE IIAVE
AEEN AGREED UPFON BY MIE SUNAPEE INFFERENCE, LLC AND 1 IE NEW
TIAMPFEIIRE DEPAR]MENT OF RESOURCEY AND ECONOMIC DEVELOPMEN I'(DRED)

WIIEN MIE WES T BOWL EXPANRSION LANDS PROJECT IS FERMITIED AND
CONSTRUCTED, LAND SURVEYS WILL, BE DONE TO DCFINE THE AS-BUILT PLAN
WHICH WILL DECOME THE BAS!S FUR THE DEED AND LAND TRANIFCRS TO ORED.

3. NS PLAN 15 THE COMPILATION OF REFERENCEL PLAKS. MINIMAL DFFD
RESEARCIY AND NO FIELL WORK | IAS BEEN PERFORMED IN CONMFUNC 130N w1112
VHE PREFARATION OF [HI3 FLAN.

4. STATE PLANE COORDINATER SHOWN A RS BAKED OM KEFEXENCE PLANS AND
ARE 10 BE CONSIDERED APPROXIMAITE Wi 111 AN ACCURACY OF L 100 FEET

WEST BOWL EXPANSION LANDS

THE SUNAPEE DIFFERENCE, LLC
LEASE AMENDMENT - EXHIBIT A

SITE LOCATION

BROOK ROAD

GOSHEN, NH
Vs'mz:l'-rw‘[w-r_-_usc:.s.ms_l ser1 |]
(=] | I | OIT }_n{w_{ 150294

CLI =mr

FHCGINEERS



LOCUS MAP

NOT TO SCALE

WA 11 0T 220/8510

‘I\_.

PLAN REFERENCES:
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State of New Hampshire
Department of State

CERTIFICATE

1, William M. Gardner, Secretary of State of the State of New Hampshire, do hereby certify that THE SUNAPEE DIFFERENCE,
LLC is a New Hampshire Limited Liability Company registered to transact business in New Hampshire on December 07, 1998. |
further certify that all fecs and documents required by the Secretary of State’s office have been received and is in goed standing as

far as this office is concerned.

Business 1D: 304627
Certificate Number : 0004193357

IN TESTIMONY WHEREOF,

1 hereto set my hand and cause to be affixed
the Scal of the State of New Hampshire,
this 4th day of October A.D. 2018.

Do fodr

William M. Gardner

Secretary of State




THE SUNAPEL DIFFERENCE, LLC
VR US HOLDINGS, INC.
SECRETARY’S CERTIFICATE

QOctober 5, 2018

I, David T. Shapiro, Executive Vice President, General Counsel & Secretary, of VR US
Holdings, Inc. (the “Parent™), acting for itself and in its capacity as the sole member of VR NE
" Holdings, LLC, a Delaware limited liability company, acting for itself and in its capacity as the
~ sole member of Triple Peaks, LLC, a Colorado limited liability company, acting for itself and in
its capacity as the sole member of The Sunapee Difference, LLC, a New Hampshire limited
liability company (the “Company™), do hereby certify that [, as Executive Vice President, General
Counsel & Secretary of VR US Holdinéé, Inc. am a duly appointed officer of the Parent and an
authorized representative and signatory for each of the Parent and the Company in connection with
the Amendment to Lease and Operating Agreement, dated on or around October 5, 2018, by and
between The Sunapee Difference, LLC and the State of New Hampshire, acting through its
Department of Natural and Cultural Resources. :

IN WITNESS WHEREOF, I have executed this Certificate as of the date first set forth
above. ' : ' s

By:

Name: David T. Sha\piro'g_a/
Title: Executive Vice President, General -

Counsel and Secretary




) o l ‘ DATE (MMDD/YYYY) . .
ACORD EVIDENCE OF PROPERTY INSURANCE b Doy

THIS EVIDENCE OF PROPERTY INSURANCE IS ISSUED AS A MATTER OF INFORMATION ONLY AND CONFERS NO RIGHTS UPON THE
ADDITIONAL INTEREST NAMED BELOW. THIS EVIDENCE DOES NOT AFFIRMATIVELY OR NEGATIVELY AMEND, EXTEND OR ALTER THE
COVERAGE AFFORDED BY THE POLICIES BELOW. THIS EVIDENCE OF INSURANCE DOES NOT CONSTITUTE A CONTRACT BETWEEN THE
ISSUING INSURER({S}, AUTHORIZED REPRESENTATIVE OR PRODUCER, AND THE ADDITIONAL INTEREST.

AGENCY LPHO: NE 353368 550 COMPANY
MARSH USA INC. Lexington Insurance Company
1225 17TH STREET, SUITE 1300
DENVER, CO 80202-5534
Aftn; Denver, CertRaquest@marsh.com / Fax: 212-048-4381

FAX E-MAIL
| (A, No); ADORESS:
CODE: | SUB CODE:
AGENCY
| CUSTOMERID #: :
INSURED - | LOAN NUMBER POLICY NUMBER
The Sunapee Difference, LLC ISEE ATTACHED
350 Interocken Crasoent Suite 1000 EFFECTIVE DATE EXPIRATION DATE
Broomfieid, CO 80021 CONTINUED UNTIL
0410172018 : 0420172019 ﬁ TERMINATED IF CHECKED

THIS REPLACES PRIOR EVIDENCE DATED:

PROPERTY INFORMATION
LOCATION/DESCRIPTION

THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POLICY PERIOD INDICATED.
NOTWITHSTANDING ANY REQUIREMENT, TERM OR CONDITION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH THIS
EVIDENCE OF PROPERTY INSURANCE MAY BE ISSUED OR MAY PERTAIN, THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN IS
SUBJECT TO ALL THE TERMS, EXCLUSIONS AND CONDITIONS OF SUCH POLICIES. LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS.

COVERAGE INFORMATION PERILSINSURED | [Basic | |eroan | X [specia | |
COVERAGE / PERILS /| FORM3 AMOUNT OF INSURANCE DEDUCTIBLE
All Risk of direct physicat loss or damage 1o real and personal property on a reptacement cost basts, 25,000,000 500,000

subject to pelicy terms, conditions and exclusions. Coverage includes, but is not limited to fire, extendad
perils such as vandallsm, maficious mischief, flood, earthquake and boller & machinery.

The property policies evidencad above contain vanious subEmits and are subject o deductibles specific
1o various perils coverexd.

REMARKS (Including Special Conditions}

CANCELLATION

SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE THE EXPIRATION DATE THERECF, NOTICE WILL BE
DELIVERED IN ACCORDANCE WITH THE POLICY PROVISIONS. ’

ADDITIONAL INTEREST SEA-003578355-01
NAME AND ADDRESS ADDITIONAL INSURED LENDER'S LOSS PAYABLE |_| LOSS PAYEE
. MORTGAGEE

Statz of New Hampshirg LOAN #

Department of Natural and Cultural Resources

172 Pembroke Road

Concord, NH 03301 AUTHORIZED REPRESENTATIVE

of Marsh USA Inc,
Jon Lindstrom P =Y

ACORD 27 (2016/03) © 1993-2016 ACORD CORPORATION. All rights reserved.
The ACORD name and logo are registered marks of ACORD



AGENCY CUSTOMER ID: CN101927737

Loc #: Denver

N : :
ACORD ADDITIONAL REMARKS SCH_EDULE Page 2 of 2 '

AGENCY NAMED INSURED :
MARSH USA INC. The Sunapee Difference, LL
- 390 Interlacken Crescent Sulte 1000
POLICY NUMBER : Broomfield, CO 80021

CARRIER NAIC CODE

EFFECTIVE DATE:

ADDITIONAL REMARKS

THIS ADDITIONAL REMARKS FORM IS A SCHEDULE TO ACORD FORM,
FORM NUMBER: 27 FORM TITLE: Evidence of Property Insurance

Policy 1 - #; 025021525
Lexington Insurance Company
040172018 1o 0401/2019
Quota Share: 60%

Policy 2 - #: US00075107PR18A
XL Insurance America, Inc.
04/01/2018 to 044012019
Quota Share: 40%

ACORD 101 (2008/01) © 2008 ACORD CORPORATION. All rights reserved.
The ACORD name and logo are registered marks of ACORD



e I ' ' DATE (RM/DDYYYY
ACORD' . CERTIFICATE OF LIABILITY INSURANCE o

THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION ONLY AND CONFERS NO RIGHTS UPON THE CERTIFICATE HOLDER. THIS
CERTIFICATE DOES NOT AFFIRMATIVELY OR NEGATIVELY AMEND, EXTEND OR ALTER THE COVERAGE AFFORDED BY THE POLICIES
BELOW. THIS CERTIFICATE OF INSURANCE DOES NOT CONSTITUTE A CONTRACT BETWEEN THE ISSUING INSURER(S), AUTHORIZED
REPRESENTATIVE OR PRODUCER, AND THE CERTIFICATE HOLDER.

IMPORTANT: If the certificate holder is an ADDITIONAL INSURED, the policy(ies) must have ADDITIONAL INSURED provisions or be endorsed,
If SUBROGATION IS WAIVED, subject to the terms and conditions of the policy, certain policies may require an endorsement. A statament on
this certificate does not confer rights to the certificate holder in lieu of such endorsament(s)

PRODUCER : - | RRNEAT
MARSH USA INC.- BnE FAX
1225 17TH STREET, SUITE 1300 . -&A&M [AJC, No);
DENVER, CO 80202-5534 . ﬁﬁss- ,
Attn: Denver.CentRequest@marsh.com / Fax: 212.948-4381 *
INSURER($) AFFORDING COVERAGE NAIC #
CN101927737-FRONT-GAWUP-18- - INSURER A : Greenwich Insurance Company ] 22322
INSURED :
The Sunape Oiffarence, LLC : INSURER 8 : N/A N
390 Intertocken Crescant Suite 1000 INSURER C : N/A NIA
Broamfield, CO 80021 INSURER D : N/A NiA
INSURERE :
INSURERF :
COVERAGES CERTIFICATE NUMBER: SEAD03573994-07 REVISION NUMBER: 20

THIS IS TO CERTIFY THAT THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POLICY PERIOD
INDICATED. NOTWITHSTANDING ANY REQUIREMENT, TERM OR CONDITION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH THIS
CERTIFICATE MAY BE ISSUED OR MAY PERTAIN, THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN IS SUBJECT TO ALL THE TERMS,
EXCLUSIONS AND CONDITIONS OF SUCH POLICIES. LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS,

INSR XDUETSUER} YEFF | POLICY EXP
LTR . TYPE OF INSURANCE INSD 'wvD POLICY NUMBER cmﬂ%mm gﬁ}o%rvgrm LIMITS
A | X | COMMERCIAL GENERAL LIABILITY ) RGD30(H430 08/01/2018 0810172019 EACH OCCURRENCE s 2,000,000
DAMAGE TO RENTED
| cLams-mane OCCUR PREMISES {Ea occurrence) _| $ 300,000
X | Liquor Liability MED EXP [Anyone persor) | §
' PERSONAL & ADVINJURY | § 1,000,000
GEN AGGREGATE LIMIT APPLIES PER: GENERAL AGGREGATE s 2,000,000
pouey [ | 8% Loc PRODUCTS - COMPIOP AGG | $ 2,000,000
OTHER: s
AUTOMOBILE LIABILITY [COVBRED SRGLETWIT |5
ANY AUTO . * { BODILY INJURY (Per parson) | 3
OWNED SCHEDULED
AUTOS ONLY AUTOS BODILY INJURY (Per accident)| $
T NON-OWNED PROPERTY DAMAGE s
|| AlTos omy AUTOS ONLY {Per sccident)
5
UMBRELLA LIAB OCCUR _ EACH DCCURRENCE $
EXCESS LIAB CLAIMS-MADE AGGREGATE $
pep || RETENTIONS $
WORKERS COMPENSATION PER ST
AND EMPLOYERS' LIABILITY YIN starure | | R
ANYPROPRIETORPARTNER/EXECUTIVE E.L. EACH ACCIDENT s
OFFICER/MEMBER EXCLUDEG? ’:] NT7A
(Mandiatory In NH) _ E.L. DISEASE - EA EMPLOYEE] §
DA TiOn GF BPERATIONS beiow E.L. DISEASE - POLICY LIMIT | 3

DESCRIPTION OF OPERATIONS /1.OCATIONS f VEHICLES [ACORD 101, Additionsl Remarks Scheduls, may be attachaed If more space is required)
Siate of New Hampshire Is included as additional insured where required by writien contract. in the event of canceftation or modifications, the State of New Hampshire will recgive prior written notice of cancellation
or modification not less than ten {10} days (see additional remarks schedule).

CERTIFICATE HOLDER CANCELLATION

Stats of New Hampshire SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE
Department of Natural and Cuftural Resowices THE EXPIRATION DATE THEREQF, NOTICE WILL BE DELIVERED IN
172 Pembroke Road ACCORDANCE WITH THE POLICY PROVISIONS

Concord, NH 03301

' AUTHORIZED REPRESENTATIVE
of Marsh USA Inc.
( Jon Lindstrom m

© 1988-2016 ACORD CORPORATION. All rights reserved.
ACORD 25 (2016/03) The ACORD name and logo are registered marks of ACORD



AGENCY CUSTOMER 1D: _CN101927737

LOC #: Denver

P ) o
ACORD ADDITIONAL REMARKS SCHEDULE Page 2 of 2
AGENCY NAMED INSURED

MARSH USA INC. The Sunapee Diffarence, LLC
390 Intertocken Crescent Suita 1000
POLICY NUMBER Broomfield, CO 80021
CARRIER NAIC CODE
EFFECTIVE DATE:
ADDITIONAL REMARKS

THIS ADDITIONAL REMARKS FORM IS A SCHEDULE TO ACORD FORM,

FORM NUMBER: 25 FORM TITLE: Certificate of Liability Insurance

1n the even! the insurance casrier cancels or modifles policy # 42-GLO-301695-04 for any regscn othar than non-payment of pramium, and:

1. The cancelation or modification effective data is pror ko this policy's expiration dats;

2. The first Named Insued is under an exising contractual obligation 1o notify a cerificate holdar when this policy is cancelled; andjor modifled

3, The First Named Insurad has provided to the insurance carrier, either diractly ar through its broker of record, the email address for the Certificate Holder(s):

The insuranca carrier will provide notice of cancellation or modificationvia e-mail to such Cartificate Holder(s) within 10 days after the First Named Insured provides such informiation o the insurance carmier, provided,
howavar, that if a specific number of days & not siated abave, then the notice of cancellation or modification will be provided 1o such Cartificats Holder(s) as soon as reasonably practicable after the First Named Insured
provides such information to the insurance carrier, but in no event less than 10 days nolice priov 1o cancellation or modification.

+ This notice of canceitation or modification does nat affect, in any way, coverage provided under this policy, or the cancellation or modification of this policy or the effective dats thereof, nor shat this endorsement provide

any insurance 1o any entities that arg not otherwise insured under this policy.

General Liability {Oougronoa]

RGD3001430

Carrier: Greanwich Insurance Company
0820172018 10 080172019

Each Qccurrence: $2,000,000

General Aggregate (per location}: $2.000.000
Pmducts-Comp / Op Aggregate: 52,000,000
Personal and Advertising Infury: $1,000,000
Damage  Rented Premises: $300,000

Excess Commercial General Liabifity {Occur.}
42-6L0-301695-04

Camier: National Fire & Marina Insurarce Company
08/01/2018 10 080172019

Each Occumence: $3,000,000

Genaral Aggregate {per location}: $6,000,000
Products-Comp { Op Aggregate: $3,000,000

Personal and Advertising Infury: $3,000,000

Damage o Rentad Premises: $100.000

SIR: $2,000,000 (The SIR is satisfied by policy RGDI001430)

ACORD 101 (2008/01)

© 2008 ACORD CORPORATION. All rights reserved.

The ACORD name and logo are registered marks of ACORD
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STATE OF NEW HAMPSHIREY® ~ Them *40 Wjuly
' DEPARTMENT of RESOURCES and ECONOMIC DEVELOPMENT
OFFICE OF THE COMMISSIONER

172 Pembroke Road  Concord, New Hampshire 03301
Phone: 271-2411 Fax: 271-2629

March 9, 2016

Her Exceliency, Governor Margaret Wood Hassan
and the Honorable Executive Council

State House

Concord, New Hampshire 03301

REQUESTED ACTION

Pursuant to RSA 4:40, authorize the Department of Resources and Economic Development (DRED) to grant
an additional ten (10) year option to.extend the term of the Lease and Operating Agreement (Lease) with
CLP Mount Sunapee LLC (CLP) of Oriando, Florida, and to further amend the terms of the Lease and
Operating Agreement to accept land and to provide for the expansion of the Mount Sunapee State Park. The
Amendment shall be effective upon Governor and Executive Council approval through June 30, 2028. The
original Lease was approved by Governor and Executive Council on June 10, 1998, Item #50.

EXPLANATION

The Governor and Executive Council approved the 20-year agreement for the lease and operation of the ski
area at Mount Sunapee State Park with Okemo Mountain, Inc. (OKEMO) of Ludlow, VT, on June 10, 1998,
Item #50, which lease has been assigned by Assignment of Lease and Operating Agreement by and between
OKEMO and The Sunapee Difference, LLC (TSD) dated December 31, 1998. TSD assigned its rights as
Operator under the Original Lease to CNL Income Mount Sunapee, LLC (CNL) by Assignment and
Assumption of Lease Agreement dated December 5, 2008, and -CNL entered into a certain Sublease
Agreement with TSD dated as of December 5, 2008, to which TSD agreed to perform the covenants and
obligations of CNL as Operator under the Lease CNL changed its name to CLP Mount Sunapee, LLC
(CLP) pursuant to a Certificate of Amendment filed with the Delaware Secretary of State on February 1,
2012, and retains the tradename “Mount-Sunapee Resort” for the ski area.

Leading up to Governor and Execitivé Coungil approval i 1998, the Capital Budget Oversight Committee
approved the lease agreement at its meeting of May 13, 1998, as required in accordance with Chapter 119,
Laws of 1997, and contingent upon passage of HB 1291-FN relative to the management of the state ski areas
at Mount Sunapee and Cannon Mountain that was signed into law on June 5, 1998 (Chapter 134, Laws of
1998). The Lease with Okemo Mountain, Inc. was at the recommendation of the Joint Legislative
Committee that was established in accordance with Chapter 119, Laws of 1997, to advise DRED on the
development of a Request for Proposals (RFP) to lease the Mount Sunapee or Cannon Mountain ski area
operations or both, and to review the RFP responses. The RFP required interested respondents to provide its
proposal for the development and expansion of the Mount Sunapee ski area.

TSD’s initial expansion plans for the ski area were in the East Bowl, located within the leasehold area (Lease
Premises). However, based on the discovery of Old Growth Forest within the East Bowl, expansion plans
shifted to the West Bowl, an area owned by TSD’s affiliate Sunapee Land Holdings, LLC (SLH). TSD
requested expansion of the ski area into the West Bowl in its Master Development Plan and Environmental
@Management Plan (MDP/EMP) presented to DRED pursuant to the Lease. DRED held a public hearing and
? solicited public comment on the MDP/EMP. DRED released a draft decision on the MDP/EMP that outlined
the conditions under which approval for the West Bowl expansion may occur. DRED held a second public

hearing and solicited public comment on the draft decision.



Following careful consideration of public comment and consultation with department staff and sister
agencies, DRED refined the conditions of the MDP/EMP and the possible West Bowl expansion for which
an amendment to the Lease and certain other provisions require Governor and Executive Council approval in
accordance with RSA 4:40, specifically:

+ Acceptance of the West Bowl Expansion Land and the West Bowl expansion improvements into
Mount Sunapee State Park in the event TSD chooses to develop the West Bowl expansion;

+ Permission to TSD for the construction of a chairlift and/or skiing and/or other recreational trails
from Mount Sunapee State Park’s existing ski area and/or Mount Sunapee State Park onto the SLH
Land;

« Acceptance of conservation lands into Mount Sunapee State Park;

« Acceptance of any additional easements, rights-of-way, or agreements to ensure that the State has all
necessary rights of access to and use of the West Bowl Expansion Land and Improvements;

« Granting to TSD certain easements to DRED lands so as to facilitate the proposed West Bowl
Expansion Improvements by TSD pursuant to its MDP/EMP and sublease with CLP; .

« Extension of certain terms of the Lease to the West Bowl Expansion Land and SLH Lands; and

« Grant of an additional 10 year option to the Lease.

With Governor and Executive Council approval of this Requested Action, DRED is authorized to enter into
the Amendment to Lease and Operating Agreement which grants an additional 10 year option to the Lease,
and to implement other provisions of the Amendment under certain terms, circumstance and conditions
agreed to in the Amendment, including but not limited to, accepting ‘the conveyance of certain' lands
including easements, rights-of-way, or agreements to ensure the State’s rights of access and use of such
lands; granting certain easements to DRED lands so as to facilitate the proposed West Bowl Expansion
Improvements by TSD pursuant to its MDP/EMP and Lease with DRED; and subjecting the West Bowl
Expansion Lands to certain provisions of the Lease.

The West Bowl Expansion’ Land shall be subject to certain conditions of the Lease, including section 3
(Rent), if and when the West Bowl chairlift and one or more trails accessed by the lift is constructed and
operating.

The Office of the Attorney General has reviewed and approved the Amendment to the Lease as to form,
substance, and execution.

Respecifully submitted,

M) foon

Jeffrey J. Rose
Commissioner

JJR/PABAMI-022516/BWB/AME/]-030516




- ~- - ~*QOriginal Lease™); —-—— ==~ — -

" Return to: ﬂ
0' - Anne M. Edwards, Esq.
~ Department of Justice
33 Capitol Stréet
Concord, NH 03301 .

~

AMENDMENT TO LEASE AND OPERATING AGREEMENT

THIS AMENDMENT (“Amendment”) to the Lease and Operating Agreement is made
by and among the State of New Hampshire (“STATE”) acting by and through its Department of
Resources and Economic Development, with a mailing address of 172 Pémbroke Road, Concord,
‘NH 03301 (“DRED”), and CLP Mount Sunapee LLC, with a mailing address of ¢/o CNL
Lifestyle Properties, Inc., CNL Center at City. Commons, 450 South Orange Avenue, Orlando,

@ FL 32801 (“CLP”).

- WHEREAS, STATE and Okemo Mountain, Inc.,.as Operator (“OKEMO™), entered into
a certain Lease and Operating Agreement dated April 30, 1998, and recorded in the Merrimack |
County Registry of Deeds at Book 1154, Page 458, and in the Sullivan County Registry of Deeds
at Book 2103, Page 308, which Lease has been assigned by Assignment of Lease and Operating
Agreement by and between OKEMO and The Sunapee Difference, LLC (“TSD”) dated
December 31, 1998, and recorded in the Merrimack County Registry at Book 2149, Page 1713,
and in the Sullivan County Registry of Deeds in Book 1186, Page 181 (collectwely, the

e i o e —

WHEREAS, TSD assigned its rights as Operator under the Original Lease to CNL
Income Mount Sunapee, LLC (“CNL”) by Assignment and Assumption of Lease Agreement
dated December 5, 2008, and recorded in the Merrimack County Registry of Deeds at Book
3099, Page 1054, and in the Sullivan County Registry in Book 1713, Page 467 (the
“Assignment”);

WHEREAS, said Original Lease was amended by Order of the Merrimack Superior
Court dated February 13, 2015, and recorded in the Merrimack County Registry of Deeds in
Book 3472, Page 431, and in the Sullivan County Registry of Deeds in Book 1938, Page 322,
(the “Judicial Amendment”) amending Appendix | and Appendix II of the Original Lease
defining the Sunapee leasehold (the “Leased Premises”) (the Original Lease, Assignment and
@ Judicial Amendment collectively referred to as the “Lease™);




WHEREAS, CNL entered into a certain Sublease Agreement with TSD dated as of
December 5, 2008, a memorandum of which is recorded in the Merrimack County Registry of
Deeds at Book 3099, Page 1094, and re-recorded in Book 3110, Page 392, and in the Sullivan
County Registry of Deeds in Book 1713, Page 507, and re-recorded in Book 1716, Page 952, as
amended by the First Amendment to Sublease Agreement dated March 5, 2009, as further
amended by the Second Amendment to Sublease Agreement dated December 31, 2011, and as
further amended by the Third Amendment to Sublease dated April 30, 2015, an amendment to
memorandum of which is recorded in the Merrimack County Registry of Deeds in Book 3476,
Page 2532, and in the Sullivan County Registry of Deeds in Book 1942, Page 257, (collectively,
the “Sublease” Agreement”) pursuant to which TSD agreed to perform the covenants and
obligations of CNL as Operator under the Lease;

WHEREAS, CNL changed its name to CLP Mount SL‘mapee, LLC pursuant to a
Certificate of Amendment filed with the Delaware Secretary of State on February 1, 2012;

WHEREAS, TSD is the present operator of the Mount Sunapee Ski Resort pursuant to
the Sublease Agreement, ' : -

WHEREAS, an affiliate of TSD, Sunapee Land Holdings, LLC (“SLH”) owns
approximately 657 acres of unimproved land located westerly of the Leased Premises (the “SLH
Lands™);

WHEREAS, a portion of the SLH Lands includes a land area of approximately 150 acres
in size which is more particularly described on the Plan attached hereto as Exhibit A (said 150
acre parcel being hereinafter referred to as the “West Bowl Expansion Land™);

WHEREAS, TSD may construct chairlifts, surface lifts, ski trails, a base lodge, parking
areas and other building and infrastructure improvements, which may include, but not be limited
to, retail shops, food concessions, equipment rentals, daycare facilities, ticket sales, ski and/or
other schools, and other recreational operations infrastructure that will serve the day use skiers
and/or other day use recreational users, and which shall be located, with the approval of DRED,
on a portion of the West Bowl Expansion Land (collectively, the “West Bowl Expansion
Improvements™);

WHEREAS, the following requests related to the possible West Bowl Expansion must be
included in this Amendment and be approved by the Governor and Executive Council in
accordance with RSA 4:40:

e Acceptance of the West Bowl Expansion Land and the West Bowl Expansion
Improvements into the Sunapee State Park if an operating chairlift and one or
more trails that are accessed by that lift are constructed on the West Bowl
Expansion Land,

e Permission to build a chairlift and/or skiing and/or other recreational trails from
Mount Sunapee State Park’s existing ski area and/or Mount Sunapee State Park
onto the SLH Lands,



e Acceptance of the Conservation Lands (as hereinafter defined) into Mount

@ Sunapee State Park,
o Acceptance of any additional easements, rights-of-way, or agreements to ensure

that the State has any and all necessary rights of access and use to the West Bowl
'Expansion Land and Improvements for future use as a ski area and recreational
day use area, including parking lots, infrastructure, and utilities,

e [Extension of certain terms of the Lease to the West Bowl Expansion Land and
SLH Lands, and

o Grant of an additional 10 year option to the Lease;

WHEREAS, in addition to the required approvals by DRED through the Master
Development Plan and other certain provisions of the Lease, the West Bowl Expansion
Improvements will require various land use and environmental approvals from federal, state and
local governmental authorities (*“West Bowl Expansion Permits™);

WHEREAS, if an operating chairlift and one or more trails that are accessed by the
chairlift are constructed, the parties agree that in the event that any residential development
occurs on the Private Land (hereinafter defined), there shall be no direct access to or use of the
West Bow! Expansion Improvements from the Private Land unless public access is provided
from any public road or Brook Road, a parking lot is built for the public to use, and the public
has access to the West Bowl Expansion Improvements;

WHEREAS, the grant of the West Bowl Expansion Permits will likely require some of
_the West Bowl Expansion Land to be subject to restrictions requiring preservation of upland
areas and other conservation related restrictions (collectively, the “Conservation Restrictions™);

WHEREAS, the implementation and construction of projects like the West Bowl
Expansion Improvements are a business and financial decision and are dependent on many
factors, including, but not limited to, financing, and changes in market trends and guest
expectations;

WHEREAS, therefore, no assurances can be made at this time that the West Bowl
Expansion Permits will be sought or obtained, or that the West Bowl Expansion Improvements
will be constructed; '

- WHEREAS, TSD intends to pay for the construction of the West Bowl Expansion
Improvements by borrowing money from banks, other lending institutions and/or other private
sources and to secure those loans with a security interest on the West Bowl Expansion
Improvements;

WHEREAS, as acknowledged in this Amendment, access to,and utilities for the West
Bowl Expansion Improvements and West Bowl Expansion Land, which may also serve the
Private Land, may be located outside of the West Bow! Expansion Land. The parties to this
Lease Amendment, including TSD and SLH, agree that all legal rights necessary to operate the
ski area and recreational day use area shall be granted to the State and CLP upon the conveyance

“ of the West Bowl Expansion Land and the West Bowl Expansion Improvements;




WHEREAS, TSD shall, under the terms and conditions agreed to in this Amendment
cause either itself and/or SLH to convey in fee the West Bowl Expansion Land together with all
necessary non-exclusive perpetual easements for road access from any public road or from
Brook Road to provide public access to the West Bowl Expansion Land and the West Bowl
Expansion Improvements. In addition to access, SLH shall also execute all necessary non-
exclusive perpetual easements, rights-of-way, and/or other agreements, which may include, but
are not limited to, rights to use, maintain, improve, repair, replace, rebuild, transfer, operate and
manage the ski and other recreational area operations’ infrastructure, (including, without
limitation, snowmaking, water lines, sewerage treatment facilities, power lines, that may be built
on the Private Land. In its deed to the State, TSD shall carve out and reserve for TSD, its

successors and assigns, perpetual necessary easements for parking areas, roads and other -

infrastructure built on the West Bowl Expansion Land and for utilities necessary for the
development of the Private Land;

WHEREAS, upon the completion of construction of the West Bowl Expansion
Improvements, the completion of an as-built survey and site plan, and the commencement of
operation thereon, the conveyance of title in fee of the West Bowl Expansion Land and the West
Bowl Expansion Improvements shall occur and the West Bowl Expansion Land and the West
Bowl Expansion Improvements shall be subject to all the terms and conditions of the Lease and
Operating Agreement, as amended, and all Master Development Plans, approved by DRED, in
the same manner as all other lands constituting the Leased Premises;

WHEREAS, in the event that all of the West Bowl Expansion Improvements are not
completed by June 30, 2028, but TSD has constructed an operating chairlift and one or more
trails accessed by the lift, then in this event TSD shall complete an as-built survey and site plan
and shall transfer the West Bowl Expansion Land and the West Bowl Expansion Improvements,
and all necessary easements, rights-of-way, and/or agreements for ski area and other recreational
day use infrastructure on the Private Land, including an easement for vehicular access for
maintenance and construction purposes, to DRED by June 30, 2028;

WHEREAS, a portion of the SLH Lands includes the following two (2) parcels of land;
the first being approximately 208 acres (“O’Connell Tract”) and the second being approximately
52 acres (a portion of the Lewin/Powell parcel, sometimes herein referred to as the “52 Acre
Parcel”). These parcels are more particularly described on the Plan attached hereto as Exhibit B
(said 260 acres being hereinafter referred to as the “Conservation Lands”). These parcels shall
not become part of the Leased Premises but shall become part of Mount Sunapee State Park. At
the time of conveyance, the parties agree that the 52 Acre Parcel shall be transferred with deed

restrictions preventing future development;

WHEREAS, as noted on Exhibits A and B, the pictorial descriptions of the West Bowl
Expansion Land and Conservation Lands shown on Exhibits A and B, respectively, are
approximate only but were done using GPS technology; land surveys and the final description
will be done when (a) in the case of the West Bowl Expansion Lands, the West Bowl Expansion
Land is permitted and constructed and (b) in the case of the Conservation Lands, when the West
Bowl Expansion Improvements are permitted and a Notice to Proceed (as such term is defined
below) is issued;

®



WHEREAS, TSD is willing, under certain circumstances and conditions described
below, to cause SLH to convey in fee the Conservation Lands to DRED to be added to Mount
Sunapee State Park;

WHEREAS, a portion of the SLH Lands includes approximately 248 acres of land
adjacent to the West Bowl Expansion Land that it may privately develop in the future (said 248
acres being referred to as the “Private Land”);

'WHEREAS, the acreage contained within the West Bowl Expansion Land
(approximately 150 acres) may exceed the acreage required by the Town of Goshen’s lot
coverage and densuy regulations to construct the West Bowl Expansmn Improvements (said
excess acreage is deemed the “Excess Density Allocation Acreage™);

WI-IEREAS, to the extent allowed by the Town of Goshen, the parties agree that the
Excess Density Allocation Acreage may be used to satisfy, in whole or in part, any lot coverage
or density regulations of the Town of Goshen applicable to development of the Private Land as if
the Private Land contained an amount of land equal to 248 acres plus the Excess Density
Allocation Acreage;

WHEREAS, DRED, TSD, and CLP agree that only the projects and improvements that
have been approved in prior MDPs and the 2016-2020 Revised MDP for Polygon 23, and any
necessary maintenance, repair, renovation, or replacement of those projects or currently existing
improvements in Polygon 23, shall be allowed to be implemented. Additionally, DRED, TSD,
and CLP agree that there shall be no further development of either ski trails or ski infrastructure
in Polygon 20;

WHEREAS, upon conveyance to the State, the West Bowl Expansion Land and
Improvements will not be subject to section 6(f)(3) of the Land and Water Conservation Fund
Act. However, the State reserves the right to elect to designate the West Bowl Expansion Land
under section 6(f)(3) at a later date through mutual agreement with the National Park Service;
and

WHEREAS, notwithstanding the foregoing recitals and terms of this Amendment,
nothing in this Amendment is meant to add TSD and SLH as parties to the Lease and in any way
adversely affect CLP’s position under the Lease and the Sublease Agreement.

The foregoing recitals constitute a part of this Amendment and are incorporated herein.

NOW, THEREFORE, for good and valuable consideration received, the undersigned
agree to amend the Lease as follows:

1. When all of the West Bowl Expansion Improvements are fully approved and
permitted by all authorities having jurisdiction (after expiration of all applicable
appeal periods) and when TSD has issued a written notice to DRED stating that it
intends to construct the West Bowl Expansion Improvements in accordance with




the West Bowl Expansion Permits (the “Notice to Proceed to Construct™) but
prior to actual construction commencing construction of such improvements, TSD
shall cause SLH to convey in fee the two hundred sixty (260) acres of
Conservation Lands to DRED as described on Exhibit B to be added to Mount
Sunapee State Park. The Conservation Lands shall not become a part of the
Leased Premises but shall become a part of Mount Sunapee State Park. At the
time of conveyance, the parties agree that the 52 Acre Parcel shall be transferred
subject to deed restrictions preventing future development of such land.

Section 1 of the Lease is hereby amended to include the following: When and if
the West Bowl Expansion Improvements are completed, or when TSD has
constructed an operating chairlift and one or more trails that are accessed by the
lift, TSD shall cause SLH to convey in fee the West Bowl Expansion Land and
the West Bowl Expansion Improvements by June 30, 2028, to DRED and the
description of the Leased Premises shall be amended in fact to include the West
Bowl Expansion Land and the West Bowl Expansion Improvements, which shall
be free and clear of all real estate mortgages but subject to the Excess Density
Allocation Acreage restriction, the Conservation Restrictions and any security
interests in the West Bowl Expansion Improvements. If and to the extent that
access to and/or utilities for the West Bow! Expansion Improvements or the West
Bowl Expansion Land are located outside of the West Bowl Expansion Land, at
the time of the conveyance of the West Bowl Expansion Land to DRED, TSD and
SLH shall cause all legal rights necessary to operate the ski area and recreational
day use area to be granted to DRED. In addition, at the time of the conveyance of
the West Bowl Expansion Land to DRED, SLH shall also execute all necessary
non-exclusive perpetual easements, rights-of-way, and/or other agreements, which
may include, but are not limited to, rights to use, maintain, improve, repair,
replace, rebuild, transfer, operate and manage the ski and other recreational area
operations’ infrastructure, (including, without limitation, snowmaking, water
lines, sewerage treatment facilities, power lines, that may be built on the Private
Land. In its deed to DRED, TSD shall carve out and reserve for TSD, its
successors and assigns, perpetual necessary easements for parking areas, roads
- and other infrastructure built on the West Bowl Expansion Land and for utilities
necessary for the development of the Private Land. At the time of conveyance of
the West Bowl Expansion Land to DRED, the description of the Leased Premises
shall be amended to add the West Bowl Expansion Land as a part of the Leased
Premises. Such description shall be recorded in the Mermimack and Sullivan
County Registries of Deeds, along with Mylars of the As-Built Survey of the
Leased Premises including the West Bow! Expansion Land. The State shall be
authorized, upon approval of this Amendment by Governor and Council, to add
such As-Built Survey as a new Appendix I to the Lease and to include a revised
legal description of the Leased Premises including the West Bowl Expansion
Land as a new Appendix II, which legal description will define the revised Mount
Sunapee Resort leasehold.



Attached to this Amendment as Exhibit A is the planned West Bowl Expansion
Land boundary as agreed to by the parties and approved by the Governor and
Executwe Council in accordance with RSA '4:40, subject to the final boundary to

be establlshed in the As-Built Survey to be completed at least 3 months prior to -

the transfer of the West Bowl Expansion Land to the State. The parties agree that
the boundary of the West Bowl Expansion Land, as shown in Exhibit A and then
as shown in the final As-Built Survey, shall not change at any point by more than
150 feet, except'in the proposed areas of the base lodge and parking lot, as shown
on Exhibit A where the boundary may change by more than 150 feet between
GPS points N:298.598, E:869.954 and N:297.342, E:870.642.. '

Upon approval of this Amendment by the Governor and Executive Council, the
State shall be authorized to execute an easement-authorizing TSD to build, repair,
maintain, replace and operate a chairlift, and any necessary infrastructure, and a
ski trail on the Leased Premises to the West Bowl Expansion Land once it moves
forward with construction after the Notice to Proceed is issued.

Upon approval of . this Amendment by the Governor and Executive Council, the
West Bowl Expansion Land and Improvements shall be subject to Section 5
(Annual Operating Plan), and Section 7 (Site Improvements) of the Lease, as
amended, and the applicable provisions of the 2016-2020 Revised Master
Development Plan, as approved by DRED, in the same manner as all other lands
currently constituting the Leased Premises. :

If and when TSD constructs an operating chairlift and one or more trails that are
accessed by the lift, the West Bowl Expansion Land also shall be subject to
Section 3 (Rent), Section 12 (Taxes) and Section 15 (Environmental
Management) of the Lease, as amended.

In the event that any of the West Bowl Expansion Improvements are built on the
Private Land by SLH, its affiliates and/or its assigns and those improvements are
competitive with services provided by the ski area, then all revenue generated

from-these Improvements-while -any of the facilities ‘at Mount -Sunapee Ski Area -

are open to the public during the winter ski season will be subject to the three
(3%) percent Lease payments as long as TSD operates the ski area.

Section 2 of the Lease is hereby amended as follows: CLP agrees to exercise its
first option to extend the Term and therefore the Lease will terminate on June 30,
2028, unless earlier terminated under the terms of the Lease. CLP shall have two
(2) additional options to extend the Term for additional periods of ten (10) years
each (i.e. until June 30, 2038, and June 30, 2048). For clarity, this Amendment
adds one (1) additional ten (10) year option term to the two (2) option terms
granted in the Original Lease. The provision of the Lease requiring notice to the
State regarding CLP’s intention to extend the Term for the remaining options to
renew the Term remains the same for the 2038 and 2048 extension options,
provided that such notice shall be sent to:




Commissioner of DRED
172 Pembroke Road
Concord, NH 03301

Section 2 of the Lease is hereby amended to add the following: In the event that
the West Bowl Expansion Improvements are not completed or TSD has not
constructed an operating chairlift and one or more trails accessed by the lift on the
West Bowl Expansion Land by June 30, 2028, this Amendment to the Lease shall
be null and void in all respects with the exception of paragraph 3 above, which
paragraph shall remain in full force and effect. Notwithstanding any provision set
forth in the Lease to the contrary, and notwithstanding any and all rights available
at law or in equity, the parties hereby acknowledge and agree that TSD is not
obligated to seek or obtain the West Bowl Expansion Permits or construct the
West Bowl Expansion Improvements. Further, in the event that such West Bowl
Expansion Improvements are not completed or TSD has not constructed an
operating chairlift and one or more trails accessed by the lift on the West Bowl
Expansion Land by June 30, 2028, then neither TSD nor CLP shall be considered
in breach of the Lease, but any and all associated approvals granted in the 2016-
2020 Revised MDP, and future MDPs, related to the West Bowl Expansion
Improvements shall be withdrawn and not be effective as of June 30, 2028.

Section 25 (Default and Termination) of the Lease is hereby amended to include
the following: If TSD constructs an operating chairlift and one or more trails
accessed by the lift on the West Bowl Expansion Land but fails to have SLH
convey the West Bowl Expansion Land and Improvements to the State on or
before June 30, 2028, TSD shall be prohibited from operating the chairlift and
accessing the trails. The State reserves all rights to pursue TSD and SLH for any
other legal remedies available to it outside of and not affecting the Lease, this
Amendment, the Sublease Agreement, or any of the terms thereunder, or any of
CLP’s interest therein. Notwithstanding any breach by TSD and SLH, CLP shalt

not be considered to be in breach of the Lease or this Amendment if otherwise

performing with respect to the terms of the Lease.

Notwithstanding anything to the contrary, in the event the Sublease Agreement
with TSD terminates or expires, at any point, this Amendment shall be null and
void in all respects with the exception of Paragraph 3 above, which shall remain
in full force and effect.

In all other respects, the Lease remains unmodified and in full force and effect.

REMAINDER OF PAGE INTENTIONALLY LEFT BLANK.
SIGNATURE PAGES FOLLOW.
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Executed this {1 * day of March, 2016.
DRED:

STATE OF NEW HAMPSHIRE
DEPARTMENT OF RESOURCES AND
ECONOMIC DEVELOPMENT

A e

Name’ }éffreyl Rose
Title; Commissioner - DRED

STATE OF NEW HAMPSHIRE
COUNTY OF MERRIMACK

The foregoing instrument was ackhowledged before me on this __ \\™ day of
Mavd. 2016 by Jeffrey J. Rose, the Commissioner of the Department of Resources and
Economic Development, on behalf of the State of New Hampshire.

%Mf—f\ﬂ lt\)wﬂ____-

Notary Public/
Print Name:__ Lewns, 0. u‘f\}m
My Commission Expires:

LEANNE M. LAVOIE, Naotary Public
My Commission Expires October 3, 2017




CLP:
CLP MOUNT SUNAPEE, LLC

By: ﬁ%&” {/ %é‘:c,(\

Name: Si¢hen b e
Title: S.f re p/hfc{g,-,_f'

STATE OF Ploy:dec
COUNTY OF Orease:

The foregoing instrument was acknowledged before me on this qi~ day of March,
2016 by Skpua b L Jthe S/ jJice Presi dnef-of CLP Mount
Sunapee, LLC, on behalf of said company.

)
\‘
1/\(‘ -

Notary Public '~/
Print Name:
My Commission Expires: ____

10



For the purpose of acknowledging and agreeing to certain obligations of TSD set forth herein.
TSD:

THE SUNAPEE DIFFERENCE, LLC

"

By: P L—

Narfe.-~FTmothy T. Mueller

Title: Manager

STATE OF \7/

COUNTYOFM died e

The foregoing instrument was acknowledged before me on this 2 day of March,
2016 by Timothy T. Mueller, Manager of The Sunapee Difference, LLC, on behalf of said
company.

Print Name: [~

My Commlsswn ExperS Z ’(c')-z f




For the purpose of acknowledging and agreeing to certain obligations of SLH set forth herein.

stareor_ V7
COUNTY OF £ . / '4‘1:( SOF”

SLH:

SUNAPEE LAND HOLDINGS, LLC

/

By:

" Timothy T. Mueller
Title: Manager

The foregoing instrument was acknowledged before me on this 9 day of March,

2016 by Timothy T. Mueller, Manager

company. .

of Sunapee Land Holdings, LLC, on behalf of said

O L)
N Public/Justice of the Peace
Print Name: Jrjm e | fboc foboerse

My Commission Expires:_Z -/ - /&

12



@ " Form, substance and execution approved this | r\'day of March, 2016.
§

o zu

Anne M. Edwards, Associate Attomey Gcneral

: ' S ' Bnan W. Buonamano Assmtant Attorney General
|
Approved by the Govemor and Executlve Counc:] this day of ' . ~,2016. -_
¥ Itern No.
i
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STATE OF NEW HAMPSHIRE . .24 /& a/ 5>
DEPARTMENT of RESOURCES and ECONOMIC DEVELOPMENT

OFFICE of the COMMISSIONER G 2, &//5/48 agoraecl
172 Pembroke Road ~ P.O. Box 1856 Concord, New Hampshlre 03302-1856

603-271-2411
FAX: 603-271-2629

"W0BB R. THOMSON
 Commissioner

L. . -

; - ' . May 14, 1998

-Her Excellency, Govemor Jeanne Shaheen
and the Honorable Executlve Council

State House

Concord, NH 03301

REQUESTED ACTION

The Department of Resources and Economic Development respectfully requests approval of the attached
20-year agreement for the lease and operation of the ski area at Mount Sunapee with Okemo Mountain, Inc.
of Ludlow, Vermont. The lease term is from July 1, 1998 to June 30, 2018, with Okemo having the option
. lo extend the term for 2 additional 10 year perlods Okemo will pay an annual base fee of $150,000
(adjusted annually for inflation), plus 3% of gross annual revenues. Income derived from this lease is ‘
"proposed to provide funding for capital improvements at Cannon Mountain. Disposition ofthe lease income
@cunently under consideration by the Legislature in HB 1291-FN.

EXPLANATION

In accordance with Chapter 119 of the Laws of 1997, the Joint Legislative Committee and I developed a

“"Request for Proposals” for the operation of Mount Sunapee. The Committee's work concluded with its
recommendation after hearing oral presentations from Okemo Mountain, Inc., CSK International, and
Wachusetts Mountain.

— -—~TheJoint Legislative Coinmitte fecomimended leasing Mount Sunape¢ to Okemo Mountain, Inc. and 1
concur with the Committee in its recommendation. I have negotiated a lease with Okemo and herewith
submit it for your approval. As required, the Capital Budget Oversight Commiittee approved this lease at
their meeting of May 13, 1998, contingent upon passage of HB 1291-FN.

As part of my charge from Chapter 119, I am required to present a plan for the disposition of the full time
employees at Mount Sunapee. I met with the employees to inform them of my decision to recommend the
leasing of Mount Sunapee and again in a joint presentation with Okemo regarding its benefits package.

Okemo Mountain will offer ei‘nployment to all full-time year round Mount Sunapee employees at their
current salary levels. Employees will receive Okemo's full benefit package including medical, dental and
401K plan, and will receive credit for their years of servicé with the State.

- continued -

TDD ACCESS: RELAY NH 1-800-735-2964 @ recycled paper
OFFICE OF THE COMMISSIONER 603-271-2411



Governor and Council Request .

May 14, 1998 . W
Page 2
The Lease and Operating Agreement has been reviewed and approved by the Attorney General’s office.

I strongly recommend approval of the lease with Okemo Mountain, Inc. and I stand ready to answer any
questions you may have. '

Sincerely yours,

o1 oo

Robb R. Thomson
Commissioner

"RRT:Im
attachment




Aokemo

MOUNTAIN RESORT

- A -~

April 24, 1998

Mr. Robb R. Thomson, Commissioner

State of New Hampshire

Department of Resources and Economic Development
172 Pembroke Road

P. O. Box 1856

Concord, N. H. 03302-1856

L]

Re: lLease and Oberating Agreement - Mount Sunapee State Park
State of New Hampshire/Okemo Mountain, Inc.

Dear Commissioner Thomson:

As a follow up on our negotiations and discussions and in connection with the above, it |
is our understanding that in addition to those matters contained in the proposed Lease
and Operating Agreement, Okemo and the State of New Hampshire have agreed to the
following:

1. That the State of New Hampshire, through its Department of Resources
and Economic Development, provides Okemo Mountain, Inc. with a Level 1 Site
Assessment of the Leased Premises, and the Site Assessment reveals in the opinion of
Okemo Mountain, Inc. no serious environmental site issues. The cosi and expense of
the Site Assessment and any remediation is to be borne by the State of New

Hampshire.

2. That the State of New Hampshire, through its Department of Resources
and Economic Development, undertake the completion of a meets and bounds survey
of the "Leased Premises”.

3. The State of New Hampshire will conclude the RFP process and conclude
the final lease negotiations with a signed, fully approved, and awarded Lease no later
than September 15, 1998. In the event that the Lease and Operating Agreement has
not been awarded to Okemo by September 15, 1998, Okemo reserves the right to
withdraw its application and receive a return in full of its deposit.

4. The State of New Hampshire will return to Okemo Mountain Inc. the
Proposal Guaranty of $50,000 to Okemo within 30 days of the date on which the Lease

@ is awarded.

77 OKEMO RIDGE ROAD, LUDLOY, VT 05149.9708 802/228-4041 FAX' E€02/228-4558



5. The State of New Hampshire has agreed to continue to maintain the —
Access Road to Mount Sunapee as a state highway, and to keep the same opento the
general public for access to the "Leased Premises”. '

©. Okemo Mountain, Inc. as Operator shall have the right to use the trade.
name and/or trade mark "Mount Sunapee Ski Area or Mount Sunapee Resort,” or any
similar name, together with any logos associated therewith.

7. Provided that Okemo receives a signed Lease by no later than July 1,
1998, Okemo Mountain, Inc. as Operator will attempt to complete the following site
improvements during the 1998-1999 ski season: '

(a) Replacement of thé Summit Triple Chair Lift with a detachable
quad chair lift,

(b) Replacement of the Sun Bowl Double Chair Lift with a fixed grip
triple or quad chair lift; and, ' .

(c) Renovation and/or expansion of North Peak dege.

If this accurately sets forth our understanding, please counter-sign a copy of this letter
indicaling the State’s agreement.

Respectfully submitted,

OKEMO MOUNTAIN, INC.

Do e ot

Donald MacAskill
Vice President-and General Manager

Approved and_Confirmed:

DEPARTMENT OF RESOURCES AND
ECONOMIC DEVELOPMENT

Y I

Robb R. Thom$on, Commissioner

ANDOFASUNAPESYWL ETTERI\THOMSOHN.2LT



LEASE AND OPERATING AGREEMENT

~ This Lease and Operating Agreement entered into this 304 day of é?ﬁ[!: ,
1998, by and between the State of New Bampshire, acting by and through its

Department of Resources and Economic Development (hereinafter referred to as the -
“State” and “DRED,” respectively) and Okemo Mountain, Inc., a Vermont
corporation with a principal place of business in Ludlow, Vermont, and to be qualified
to do business as a foreign corporation in the State of New Hampshire (hereinafter
referred to as the “Operator”).

WHEREAS, since 1948 the State has operated a ski area at Mount Sunapee State
Park to provide public outdoor recreational opportunities for the citizens of New
Hamﬁshire and surrounding states and provinces; and

WHEREAS, the State hés developed Mount Sunapee State Park using federal
outdoor recreation funding from the Land and Water Conse;’vétion Fund Program
administered by the United States Department of Interior, National Park Service; and

WHEREAS, the State recognizes its continuing obligation under Section 6(f)(3)

of the Land and Water Conservation Fund Act and related federal regulations and
project agreements to make Mount Sunapee State Park available for public outdoor
recreation use; and

WHEREAS, Land and Water Conservation Fund Program regulations allow for

leasing the operation of properties acquired or developed with Land and Water

" Conservation Fund assistance as long as the State retains ownershlp and contro! of the

property so that it continues to be used for publxc outdoor recreation uses; and

WHEREAS, in Chapter 119, Laws 1997, the .Genera] Court of New Hampshire
authorized the Commissioner of the Department of Resources and Economic
Development, in consultation with aJ oint Legislative Committeg, to develop and issue
a request for proposal for a lease, concession agreement or management contract for

rl

the operation of the Mount Sunapee Ski Area, and

L.




WHEREAS, it is the desire of the State and the Operator that the development of
summer and winter recreational activities continue at Mount Sunapee for the mutual
“benefit of the public and the Operator; and ' @
WHEREAS, following an evaluation and selection process, the Joint Legislative
Committee and the Commissioner of the Department of Resources and Economic
Development have recommended that the State enter into this Lease and Operating
Agreement with the Operator.
1. LEASE OF PREMISES.
The State hereby leases to the Operator and the Operator does hereby lease
from the State a certain parcel of land and improvements thereon within and forming
part of the Mount Sunapee State Park in the Towns of Newbury and Goshen, New
Hmnpshﬁe, compnsing 850 acres, more or less (the “Leased Premises”). The Leased |
Premises are more particularly described in Appendices 1,2 and 3 attached hereto and
made a part hereof of this Lease and Operating Agreement, entitled Map of Leased
Premises, Property Description of Leased Premises and Other Assets Included in
Lease. The Operator shall have the right of ingress and egress to and from the Leased
Premises over and across all public highways, work roads or trails owned, constructed,
or to be constructed by the State within the general area of the Leased Premises. The
State warrants that it has good and marketable title to the Leased Premises and that the
Leased Premises are free and clear of all liens, enc_umberences, righis of way,
easements or claims of title that may interfere with the Operator’s ability to perform its
obligations under this Lease and Operating Agreement.
2. IERM. |
The term of this Lease and Operating Agreement shall be twenty (20) years,
beginning on July 1, 1998 and terminating on June 30, 2018, unless earlier terminated
as hereinafter provided. The Operator shall have the option of extending the term for

two (2) additional ten (10) year periods. The Operator shall give written notice to the



State of its intent to extefid the term for an additional ten (10) year period at least one
(1) year prior to the expiration of the current term. "
" The Operator agrees to pay, without demand, to the State as rent for the
Leased Premises a base fee of one hundred fifty thousand dollars ($150,000) per year
(adjusted annually for inflationj plus a variable fée of three percent (3%) of the
Operator’s. gross annual revenues from the operation of the ski area, payable on or
"before December 31, 1998 of each year following the ski season year end. .

Gross revenues shall mean the total amount received by or accruing to the
Operator by reason of the privileges granted under this Lease and Operating
Agreg:rrient from sales or rentals by the Operator or its subcontractors to patrons, for
cash or credit, sold for consumption or use on the Leased Premises, of food, bevefages,

recreational equipment, rentals, tickets or other merchandise or services, including
vénding machines or coin c;pérated devices. |
The following shall be excluded or deducted from gross revenues:

a. Sales, excisé, or other taxes which are imposed upon the sale of
goods or services and which are collected by the Operator for remittance to
the appropriate government or taxing authority. This exclusion from gross
revenues is not intended to apply to .any franchise, capital stock, income or
similar taxes which are based upon the profits of the Operator.'

b. _Refunds, discounts, rebates or allowances paid or given by the
* Operator to ski area patrons. ‘

c.  Tips, gratuities or other charges for merchandise or services
which are included in the account or bill of a patron.

d.  All revenues from the sale or rental of real estate.

The Operator shall maintain an accounting system, including a ticket
identification and control system designed to accurately account for the revenues

received by the Operator. The Operator shall provide the State a certified public




accountant’s statement verifying the amount due and paid at the time of payment of the
rent. The Operator shall preserve all of its accounting books and records pertaining to

its revenues at the Premises for a period of five (5) years following the close of each
ﬁscal.y-ear.

4. SKIAREA OPERATIONS.

The Operator agrees to manage and operate the Leased Premises as a public
ski area and summer recreational facility to provide year-round outdoor recreational
opportunities for the general public. This Lease and Operating Agreement shall entitle
the Operator to the right to operate 2 commercial recreational recreational facility
(including all of its support activities) on Mount Sunapee in the Towns of Newbury
and Goshen. The State agrees that no other commercial recreational activity shall be
authorized at this location. '

5. ANNUAL QPERATING PLAN.

On or before the 15th day of May during each year of this Agreement, the

Operator shall submut to DRED an annual operating plan, including a schedule of the
proposed days and hours of operation for the ski area, and a description of the types of
recreational activities available to the public. The proposed schedule of operation shall
be reviewed by DRED and either approved as proposed, or revised for resubmission.
DRED shall notify the Operator in writing of a final schedule of operations no later
than June 30th of each year. No changes in the days of operation or the scheduled
hours of operation may be made without the prior approval of DRED. The Leased
Premises shall not be closed to the public except for emergency or unsafe weather
conditions.

The Annual Operating Plan shall describe in detail the following operations:

a.  Types of recreational activities available to the public

b. Sk lift operations |

c.  Snow making and grooming operations

o

Ski support services



“1.*  Skischool
ji.  Rentals and repairs
il First aid/public safety
Y Ré@il sl-ci shop N
v. Food and Beverage services
‘vi. Entértainment
' Maintgnance procedures

Security procedures

Emergency operating plan

TR th oo

Status of special use permits and leases

(S

‘Marketing and advertising

|

Environmental management program
k. Signage: |
1. Utilities and roads
m. Implementation of Master Development Plan site improvements
6. MASTER DEYELQPME;N[ PLAN.

The Operator shall prepare a Master Development Plan (“MDP”) covering
operations, facilities, site improvements and strategic plans for the ski area by June 1,
. 2000. The Opérator’s proposed MDP shall be submitted to DRED and shall be cither
épproved as proposed or revised for resubmission. The MDP shall embody bo‘th the

Operator s and the State s long term goals for the skl area and shall include all major

elements of the Operator’s “Proposal for the Operatxon of the Mount Sunapee Ski
Area” submitted on Apnil 1, 1998. The MDP shall include, but not be limited to, plans
for expanding the ski trail network, construction of new lifts, construction or
renovation of lodges or other facilities, additional wéter withdrawals from Lake
Sunapee to expandl snow-making capacity, upgrading or modifying infrastructure,

including power, water and sewage disposal systems and such other improvements or




modifications that are appropriate for the recreational use of the Leased Premises. The
MDP shall be revised a.nd updated every five (5) years.

7. IT EN

_The Operator shall corhplete site improvements in accordance with the

MDP. All plans and specifications for site improvements and structures shall be
submitted to DRED for approval at least sixty (60) days before the proposed
construction date. All development and improvement projects shall be accomplished
without interrupting skiing activitiés.or other public outdoor recreational activities at
the ski area.

The Operator shall bear the .cost of all renovations and improvements and
shall ensure that they are done in a good and workmanlike mannet and in compliance
with all applicable laws.

Site improvements built or installed by the Operator shall remain the real or
personal property of the Operator during the term of this Lease. Title to all site
improvements shall vest in the State upon the termination of this Lease.

8. ‘CONSTRUCTION BONDS.

The Operator shall purchase, or shall require 1ts contractors or
subcontractors to purchase construction bonds issued by a surety or sureties satisfactory
to DRED to guarantee the completion of any construction project. The Operator shall
also purchase, or require its contractors of subcontractors to purchase labor and
materials payment bonds to guarantee the payment for goods and services provided on
all construction contracts.

9. QPERATIONS BOND.

The Operator shall provide to the State a performance bond in the penal
amount of one million dollars ($1,000,000) issued by a surety ot sureties satisfactory to
the State to guarantee the faithful performance by the Operator of all the terms and
conditions of this Lease and Operating Agreement and to indemuify the State and its

agents from all loss for failure or inability to perform the obligations undertaken by the
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‘Operator hereunder, An irrevocable letter of credit issued by a financial institution

‘satisfactory to the State in the amount of one million dollars ($1,000,000) may be

substltuted for the performance bond.
- 10. RIGHY TO ENTER LFASED PREMISES. |
The State and its agents and representatives may enter the Leased Premises
at any time for the purposés of inspection.
11. UTILITIES,
The Opergior shall be responsible for arranging for and making payment
directly to the proyider' of all utility services required to operate the ski area. Failure by
the Operator to pay for any. utility services purchased, resulting in termination of the
services by the provider, may be considered a material breach of this Lease and
Operating Agreement. The Operator shall accept an assignment of the State’s rights to
discounted electric rates under Special Contract No. NHPUC 97-1 entered into with
Public Service Company of New I&_anmpshjre.
12. TAXES. o |
o The Operator shall pay all properly assessed real and personal property taxes
_ . 1o later than the due date. Failure by the Operator to pay any duly assessed personal
and real estate taxes when due shall be cause to terminate this Lease and Operating
- Agreement.

13. RATE SCHEDULE.
All rates and prlces charged by the Operator for sk1 l1ﬂ ttckets ad1m3510n

fees, permit or license fees or other fees to be paid by members of the general pubhc
shall be submitted to DRED for its review and approval, All rates and prices charged
by the Operator shall be cofnpetitive with similar privately operated facilities. DRED’s
apbroval shall be automatic unless DRED makes a determunation that the rates are not

competitive and so notifies the Operator.




-14. PUBLIC USE OF THE LEASED PREMISES.
. The Operator shall allow public access to the Leased Premises for
_ recreational and park activities as permitted in the Annual Operating Plan. @
-15.  ENVIRONMENTAL PROTECTION. -
The Operator shall develop and sgbrrdt for approval to DRED an
Environmental Management Plan adopting recognized Best Management Practices to
preserve and protect the Leased Preruses, which shall include but not be limited to:
Water usage and conservation;

a
b.  Septage disposal/treatment;

¢.  Drainage, erosion and water quality 1ssues;
_d. Solid waste disposal;

e.  Air quality and traffic congestion mitigation;
f.  Forestry management;

g.  Wetlands impacts;

h.  Wildlife habitat preservation; and

1. Scenic and aesthetic qualities.

16. AINTENANCE.
The Operator shall maintain the Leased Premises in first class condition.

The Operator, at its expense, shall undertake all maintenance of the facilities, lifts,
trails, slopes, ponds, water courses, buildings, structures, roadways and other
appurtenances, and housekeeping in all areas of the Leased Premises. The Operator
shall be responsible for all litter pickup, trash disposal, cleaning, housekeeping and
sanitation within each building and on all grounds within the Premises. At the
beginning of the lease term, the State and the Operator shall jointly inspect and
document the baseline conditions of all structures, facilities and natural or artificial

| features of the Leased Premises. The State shall inspect the Leased Premuses at least

annually and require the Operator to correct any maintenance deficiencies noted.



17. SE T RESTS D M
A pledge, mortgage or other security interest may be executed by the
Operator impairing or encumbering the Operator’s interésts in this Agreement or any

leasehold improvements with the approval of the State. Such approval shall not be

unreasonably withheld by the State

18. COMPLIANCE BY OPERATOR WITH LAWS AND
E LONS: P PORTUNITY

The Operator shall comply with all statutes, laws, regulations, and orders of
federal, state, county or municipal authorities which impose any obligation or duty
upon the Operator, including, but not limited to the Land and Water Conservation
Fund Act and implementing regulations and state and federal civil rights and equal
opportunity laws. During the term of this Agreement, the Operator shall not
discriminate against members of the public, employees or applicants for employﬁqent
because of age, sex, race, creed, color, marital status, physical or mental disability,
national origin or sexual orientation and will take affumative action to prevent such
discrimination. The Operator shall.comply with all the provisions of Executive Order
No. 11246 (“Equal Employment Opporfunjty”), as supplementéd by the regulations of
the United States Department of Labor (41 C.F.R. Part 60), and with any rules,
regulations and guidelines as the State or the United States issue to implement these
regulations. | |

19. INSPECTION OF QPERATOQR'S RECORDS.

The Operator agrees to permit the State, or any agency of the Unuted States,
access {o at;y of the Oi)erator’s books, records and accounts for the purpose of
ascertaining compliance with any statutes, regulation and order, and with the terms and
conditions of this Agreement. The Operator shall follow Generally Accepted
Accounting Principles or Other Comprehensive Bases of Accounting acceptable to the
State in recording financial transactions. When requested by the State, the Operator at
its own expense shall have its annual accounting reports audited or prepared by a

licensed independent accountant acceptable to the State.
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20. PERSONNEL.,
The performance of this Agreement shall be carned out by employees of the —
Operator at its own expense. The Operator warrants that all personnel engaged in the
services shall be qualified to perform the services, and shall be properly licensed and
otherwise authorized to do so under all applicable laws.

21. OPERATOR S RELATION TQ THE STATE.

In the performance of this Agreement the Operator 1s in all respects an
independent contractor. Neither the Operator nor any of its officers, employees, agents
or members shall have authomy to bind the State or receive any beneﬁts worker’s
compensation or other emoluments provided by the State to its employees.

23, ASSIGNMENT, DELEGATION AND SUBCONTRACTS.

The Operator may assign, or otherwise transfer any interest in this
Agreement with the prior wnitten approval of the State. Services required under this
Agreement may be delegated or subcontracted by the Operator with the prior written
approval of the State. Such approval shall not be unreasonably withheld by the State. -

INDEMNIFICATION. ‘

The Operator shall defend, indemnify and hold harmless the State, and its
officers and employees, from and against any and all losses suffered by the State, its
officers and employees, and any and all claims, liabilities or pénalties asserted against
the State, its officers and employees, by or on behalf of any person, on account of,
based or resulting from, arising out of (or which may be claimed to arise out of) the
acts or omissions of the Operator or its subcontractors, agents Or assignees.
Notwithstanding the foregoing, nothing herein contained shall be deemed to constitute
a waiver of the sovereign immunity of the State, which immunity is hereby reserved to

the State. This covenant shall survive the termination of this Agreement.



24 MHBA_N_CE
During the entire term of this Agreement, the Operator shall, at its sole

expense obtain and mamtam 1n force and shall require any subcontractor or assignee

to gbtain and maintain in force, the following insurance:

-

a. Comprehensive general liability insurance against all

claims of bodily injury, death or property damage, in amounts of not less

than three hundred thousand dollars ($500,000) per occurrence and five '

million dollars ($5,000,000) annual aggregate; and
b. Fire and extended coverége insurance covering the Leased

Premises, in an amount not less than one hundred percent (100%) of the

whole replacement value of the Leased Premuises.

The policies clescn'beci above shall list the State of New Hampshire as an -
additional insured. They shall be in the sté.ndard form employed in the State of New
Hampshire, 1ssued by underwriters acceptable to the State, and authorized to do
business in the State of New Hampshire. Each policy shall contain a clause prohibiting
cancellation or modifications of the policy earlier than ten (10) days after written notice
thereof has been received by the State. Certificates of insurance demonstrating that tile
required policies are 1n effect sha.ll be filed with the State before the Agreement s
presented to the Capital Budget Overview Committee and the Governor and Executive

Council for approval and shall thereafier be renewed or replaced as necessary.

25. QEFAULT AND !ERM!NATIQN

Any one or more of the followmg acts or orm551ons of the Operator shall

constitute an event of default hereunder (“Events of Default”):

a.  Failure to operate the ski area in a manner acceptable to the

State; or

b.  Failure to perform any task or service required by this

Agreement satisfactorily or on schedule; or

c.  Failure to submit any plan or report required hereunder; or




d.  Failure to perform any other covenant or condition of this

Agreement.

Upon the occurrence of any Event of Default, the State shall give the
Qpe[ator a written notice specifying the Event of Default and requinng it to be
remedied within, in the absence of a greater or lesser specification of time, thirty (30)
days from the date of the notice. If the Event of Default is not timely remedied, the
State may treat the Agreement as breached and pursue any of its remedies at law or in
equity, effective two (2) days after giving the Operatof notice of termination. The State
shall also set off against any other obligations the State may owe to the Operator any
damages the State suffers by reason of any Event of Default.

26. WAIVER OF BREACH.,

No failure by the State to enforce any provisions hereof after any Event of
Default shall be deemed a watver of its rights with regard to that Event, or any
subsequent Event. No express failure by the State to notify the Operator of any Event
of Default shall be deemed a waiver of the right of the State to enforce each and all of
the provisions hereof upon any further or other default on the part of the Operator.
Upon the request of the Operator, the State shall issue letters to the Operator’s lenders
or creditors certifying that there are no outstanding defaults in its performance under
this Agreement.

27. AMENDMENT.

This Agreement may be amended, waived or discharged only by an
instrument in writing signed by the parties hereto and only after approval of such
amendment, waiver or discharge by the Governor and Executive Council of the State

of New Hampshire.

28. CONSTRUCTION OF AGREEMENT AND TERMS.
This Agreement shall be construed in accordance with the laws of the State
of New Hampshire.
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29. THIRD PARTIES.
“The parties do not intend to benefit any third parties and this agreement

shall not be construed to confer any such benefit.

30. Wﬂl
This Agreemeﬁt;' which may be executed in a number of counterparts, each
of which shall be aéegned an original, constitutes the entire agreement and
understanding beMegn the parties, and §upersedes all prior agreements and
understandings relatin"é hereto.
31. APPROV _CONTINGENCIE
This Lease and Operating Agreement shall not be final and binding upon
the State until it is approved by the Capital Budget Overview Commj_ttée of the New
Hampshire General Court and by the New Hampshire Governor and Executive
Council. | ? | |
IN WITNESS WHEREOF, the paﬁies have executed this Lease and (jperating

Agreement as of the day and year first above written.

THE STATE OF NEW HAMPSHIRE

Robb R. Thomson, Commuissioner
Department of Resources and
Economic Development

OKEMO MOUNTAIN, INC.




Form, substance and execution approved this lq t day of/)‘/ulﬂ-ﬂ 5

199 3 . v o~
| [Misbaed (\pds02

Senior Assistant Attorney General -
Department of Justice -

2.
Approved by Capital Budget Overview Committee this [ (/ day of -
medEDd BY Sen.FRED e

I\ L1998 . (DArienEd vPew BARCTRENT 08 HB LTI AS A
LA 4 SEL CormUTER MWUTE
- Hﬂm ﬂ - 0& mﬂ/ﬂ/\
: 7 -
Approved by the Governor and Executive Council this day of
, 199 : . ,
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